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My 26. 2009
Vig Facsimile and 18 Moil

Ms. Pam Elias, Chief, Land Use
County of San Diego

Lrepartuent of Planning and Land Use
5201 Ruffin Road, Suite B

San Dhege, CA 92123

Fax: (858) 6943093

Re: Citation No. DPLU-40576 (Case No- (19-50536): Jores. David & Mary Farify
Trust

Dear Ms. Blias,

Thank you for your attention o the matters addressed in this fetter. Ploase be
advised that the Western Center for Law & Foliey 15 a nonprofit oreanization which
provides legal assistance io individuals and groups whose civil rights have beey infringed
by the government and its carous agents. This letter Is waitten 10 you on bekalf of David
and Mary Jones regurding their Administrative Citation DPLAL40576, dated Apil 14,
2009, The Chation alleges the unlawful use of their propenty located at 3264 Holly Way,
Chuls. Vista, 91918, pursuant to Department of Planning and Land Use's Codes §§2100-
2106 and §7703.

The Joneses® Citation ditects them to “le]ease/stop religious assembl ¥ on parcel or
oblain o major use permit. Such use requires a majot use permit.”’ The use (o which this
citation refers is notbing more than a weekly Bible study and fime of fellowship at the
Jones® residence which the Depariment has singled our for religlously-based unegual
trealment subsequent w the complaint of 1 non-residewt of thetr neighborhood,

The facts of the case as we understand them are as follows. David and Mary Jones
began hosting a weekly Bible swudy fellowship in his home appreximately 5 vears ago with
attendance rangiag frorn between five and twenty-seven people, but averaging 15, Most of
the tirre the meeting is comprised of dinner, fellowship, and Bible study, but occasionally
the mecting merely consists uf ¢ shared dinner.

Appreximately two months ago, 1 eatly April 2009, a pesson visiting une of the
foneses” neighbors apparently complaized to the County about the meetings thai were
occurring at their home, A few days later. on April 10, 2009, Gaod Briday, s ferasic
County employes came to the Joneses’ residence, The County employee appeured in the
front yard and proceeded 1o take pictures of vur clients’ home. She noticed the Joneses
duughters in the front vard and asked to speak with their mother.  Although she did not
provide any paper work or identification. subsequent information obtained by the WOLY
leads us to beliove t%r%‘:gthe County wiuployee who went 1o the J one_.s_:_c,;s; residence was Code
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Enforcement Officer Cherie Cham. When My, lones appesred, Ms. Cham procecded to
interrogate Mrs, Jones, who was the only person home at the time. Ms, Cham sasked Mrs,
tones questions such as: “Do you have a regular weekly meeting in vour home?” “Do you
Sing?” Do you say amen?” “Do you say “praise the Lord?™ After Mrs. Jones answered
in the affirmiative, Ms. Cham informed Mrs, Jones that the Jopeses must tmmediately S0P
holding “religious assemblics™ i her home unless they first obtain a Major Use Permit
{(MUIP} from the county, Ms. Cham then proceeded to 1el! Mrs. Jomes that if they tailed to
comply, they would first receive a writien wamning. She threatened that if the Jonescs
continued (o mect in violation of the County's orderg, they would recsive esealating fiiges
of 5100, $200, $500 and $1000, and then the County would aggressively pursue Tttigation.

In light of the County's aggressive action in tssuing Administrative Citation
#DPLU-40576 (hereinafier “Order™), a discussion of the Joneses’ constitutional and
statutory rights js required.  Four things become clear when this case is legally amalvzed.
First, the Joneses’ weekly Bible study s not a “Religious Assembly™ as defired by the
County’s ordinances rendering the requirement of an MUF inapplicable. Second, the
Coungy’s Order to stop hosting the weekly Bible study is & blatant violation of the Joneses’
First Amendment right o frecly exercise their religion. Third, the Order also violates their
First Amendment right to peaceable agsembly, Fourth, the Clounty’s action is a substantial
burden on the Joneses® ability to practice their religion in violation of the Religious Land
Use and Iustitutionalized Persons Act of 5000 (alon "RLUIPA™ 42 USC. §2000ce et
$€q.).

3 THE JONES” FAMILY BIBLE STUDY IS NOT A “RELEGIOUS
ASKEMBLY”  WITHIN THE MEANING OF THE ¢ QUNTY S
RESIDENTIAL USE REGULATIONS

As a preliminary matter, the small. fifteen person Bible study hosted by the Joneses
does not it within the definition of & “Religious Assembly™ as defined by the Depariment
of Planning and Land Use's County Zoning Ordinance §1370. Section 1370 defines
“Religious Assembly” as the “use rupe {which] refers io religious services involving
public assembly such as customurily geeurs synagogues. temples. and churehes.” The

smali-Hiftesirperson; private Bible study hosted by Mr. and Mrs, Jones in their home iy
clearly and unmistakably not a “religious service involving public asserbly such as
customarily occurs in synagogues, temples, and clurches.” and thus does not fit within the
County's own definition of & “Religious Assembly™ as identified in §1370.  The
Administraiive Citation #DPLU-40576 and the Cease and Desist Order issued to Mr. and
Mrs. Jones on April 14, 2009, states that the corrections requited are “cease/stop refigious
assembly on parcel or obiain a Major Use Permit, . femphasis added].” indicating that the
Departinental agent making the individoal assessment considers the Joneses’ £roup 10 be 4
‘religious assembly.”  Having olewsly wisappiied the term ‘religious asseraphy’ to the
Joneses” private home Bible study, Administrative Citations #DPLU-40876 and the Cease
and Desist Order are inappropriate and without mesit.

Although these facts alone are sufScient to rendes Administrazive Citation #DPLU-
40576 invalid, in the intersst of clarity and thoroughness, a discussion of the Joneses®
constitutional and statutory rights with respect 10 the Citation is discussed below.
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i ADMINISTRATIVE CITATION RONLU-4057¢ AND THE COUNTY S
URDER TOQ CLASE AND DESIST VIOLATY THE FREE EXERCINY
CLAUSE OF THE FIRST AMENDMENT

The central issue in this case i whether the County’s Administrative Citation
HDPLU-40576 and the Ceggo and Desist Ordor constitute an inpermissible govemment
burden on the Joneses™ fiee exercise of religion. The First Amendment the United States
Constitwtion provides, in ralevant patt, that “Congrese shall make po law mspecting an
establishment of religion, er prohibiting the free exereise thereef . . 7 (Braphasis
added.). The First Amendment applies t the siates via the Fourteents Aroendment, Jew
Canneedl v. Conmecticut, 310 U.S. 296, 303 {1940y,

The First Amendiment © the Congtinstion provides every citizen with the right 1o
practice his religion freely an his own preperty and (o assemble peaceably there with other
members of his faith. Viemamese Suddism Study Termpie I dmervica v Civ of Garden
Grove, 460 F Supp.2d 1165, VI70-71 {C.0.Cal., 2006}, James Madison, the author of the
Fisst Amendment, wiote that the “rebigion then of every man must be e 10 e convieton
and conscience of every man; and it is the right of every man to exercise 1t ag these may
dictate. This vight is in its nature an unalienable right” Jemes Madison, Memorial ardd
Remonsirance Against Religious  Assessmems {June 20, 1783), reprinted in § THE
PAPERS OF IAMES MADISON 295, 299 (Robert A, Rutland of 4, eds., 19723 n order
o previde the neeessary proteviion for this right, the government's power 1o jngerfere Wiy
or nhibit an individual's practice of his religious faith s highly limited. “The legitimate
powers of government estend v suel sots only as ars injurious 1 others. Kot i does me no
injury for my neighbor to sav-(here are twenty gods. or no god. It neither picks my pocket
nov bresks my leg.® Thomas lelfferson, NOTRY ON THE STATE OF VIRGINIA 159
(Query {7} (William Peden ed., Univ. of 1LC. “ress 19823 (1784,

Any law burdening religious practice that is “not neutral or net of geteru)
application must undergo the most Hgorcus of seruting.” Chureh of the Lukumi Bobaiy
Aye. D v, City of Hialeakh, 508 U8, 320, 546 11991) Cluwkimi ™). As e Court noted in
Lukumi, “nentrality and general applicability are interretated,” and the failure 1o satisfy one
requirenient s a likely indication that the othier bas not been satishied. /g a: SIE-837. A
law falling to satisty these requirements smust be jnstified by a compelling governmensa)
antesest and must be narrowly tailored 1o advance that mierest.” Jd, (emphasis added).

A Adwinistrative Citation #DPLU.40576 and the Cease and Tosist Order are
Not Newiral, because they only Target Religious Conduct

The Frew Exercise Clanse protects ndividuals from faws that “discrintinate AGAINSL
seme or ull religious beliefs or tegulstes or profbits conduet because it is undertaken for
religions reasons.” Luktend, 508 US. w S3L. Atthough a law targeling veligious beliefs
as such w5 never permissible, McDerie] v Paty, 435 US, 618, 626 (1978) (plurality
opition); Canrwel! v O oanecricus. 310 UK, 296, 309.304 (1940), if the object of a law is
1o inftinge upon or restrict practices because of their retiglous motivation, the faw js nos

neutral.” Lidwmi, 508 U5, at 533 {Citing Employment Div., Depr of Human Resources of

Cregon v. Smith, 494 1.8, B78-879).
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In evalvating the neatality requirernent, the first sten is to ook at the text. “for 4
DU requirement of neutrality is that a law may not diserirmingte onits face.” Jd The
faw it (his case j5 Administrative Citation #DPLU-40576 ard the Cease und Desist Order,
which in pertinent part states that the comections tequired are that the Joneses *Cease/Stop
refigions assembly on parcel or obrain 2 mafor use permit. Such e AUIres & major uze
permit”  The Citation specifically orders the homwowner to “cease/stop religious
assembly.” as opposed to all other typed of assembly, such as holding a secular {(non-
religious) meetings. parties or events,  Therefore, pursvant o well established jegal

precedent, the Order is not newtral becauss is specifically fargets ondy religious nieetings,

Inaddition, even if the Order were sonachow neuteal, which it i aot, st would net
cadd the ingquiry. The Free Exercise Clause “extends bevond facial diserimination” apd
“forbids subtle departures from newtality o and covent Suppression of partioudar religiong
beliefs.”  Jd at 334, (oitamivay and internal quetations omitted). Courts will “survey
meticulousty the circumistances of govenumental categories to climinate a5 it were,
religious gerrvmandars ™ Jd. (citation and micrnal quolations ofrtitted ),

W Lukumi for example, the Court found that the ordinance at issue constituid ay
tmpennissible “religious gemymander” becguse the law was drafted 10 achieve the
suppression of the religious activity sl tssue, and because the religious participants “siore
[were] the exclusive legisiative coneern”  fd. at 33536, The Count also found h
significant that the law “proseribeld] mote religious condust thag Was pecessary to achieve
their stated ends.” 4, ot 530 Fusihermore, the Court noted that “Tiihe neuteality of the
law is suspect if First Amendment Fre sdoms are cuttailed to prevent jsolated collateral
harmis not themselves profithited by direct regulation.” 7. at 536 The concerns moved by
the Supreme Cowrtin Lukioni are applicable to this case.

Admnistraiive Citation #DPLU.40576 and the Cease and Desist Order i, this case
4o 1ot even pretend to be laws of general applicability, since they were direcied solely
twwards the Joneges’ religious activity. Although it may be debatbie whether the Cltation
15 & “religious gerrymander,” nonetheless the Citation was indisputably specifically
intended to limit gnly religious activity, sinve both Ms, Cham's interregation of Mes. Jones
and the text of the Citation itself focus squarely on the refigious nature of (e Joneses’
meetings. Specifically. the Joneses were not asked to stop hosting any Kisd of assembly
generally, they were ordered to stopr “Relipious Assembly.” Indeed, if the County was not
targeting religious activity per se, it would presumably have fo forkid any and all sseuins
evems woere foends and neighbors are invited to a resident’s kome on 2 regular bagis.
cluding, but net lirsited 1o in-home poxer games, book club mistings, Monday night
football partics, girl and bov scout meetings, Tupperware paities. Bunco nights, hridge
clubs, cto,

Moreover, Administrative Citation ADELU-40576 and the Ordes HAperissibly
preserive more religious condnet than necessary to achicve the Coualy's staed ends. An Y
legitimate concern the County might have reganding the Joneses™ Bible study. such ag
traffic and safety related 1o the numoer of velicles parked in the street, could sertainly be
el by means other than a total ban on all religious assembly at the loneses” home. The
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Joneses have, on average, 15 persons at thelr home on Tuesday evenings, resuiting in only
7 or 8 additional velucles, The Joneses, whose honte is op a targe ot covld for example
be asked to have their guests park their cars on their propeity and completely off of the
sireet. O, the Joneses could have their geests park elsewhere and shuttle themy in vig
carpool ur van or bus. A complete ban on religious assembly is neither reasonsble nor
necessary in this case. Thevefors, Adninistrative Citation #DPLU-40576 and the Ovder
rroscribe more religious conduct than is neceasary woachieve the County’s stated ends.

The neutrality of the Ceass snd Desist Order 15 Further suspeet boeause the Juneses’
First Amendment freedoms sre curtailed to prevent wolaied collateral harms not
themselves prohibited by direct regulation, Specifically, the Joneses are not aware of any
expiess County regulstion lmiting the number of vigiiors whe ars permitted to park at or
near single faymily bomes. Consequently, the Order is suspect hecause there are ne
rogaiations limiting the number of vehicles parked en the street when visiting a home.
which would appear here to be the primary concern of the County,

8. The Cense and Devist Order is Not “Generally Applicable” Becaunse Kt Lovolves
Individuslived Govermments! Asseosmeents

The second requiterment of the Free Exercise Clavse s that “laws hurdening
religious practice must be of geners applicability. Lukwmi. 508 U8, a1 542 (Citing Smirh,
494 U5, at 879-81). Of course, “ali laws are seleotive o some extent, bt calegories of
seloction arc of parmmoust cuncem when a law las the incidenstal effect of burdening
religious pravtice.™ fd. The Free Bxercise Clause prohibits yovernment from deciding
“that the povernment interests it seeks 1o odvanes are worth y vlbeing pursied oty against
conduct with & relipious motivation.” Jd

The issue of general applicability is rathier straightlorward in this case because the
“law” at fssue is Administrative Citation #DPLU-A0576 and the Csase and Desist Order
which ave directed only to Mr. and Mrs. Jonss. The Citation and Order are not directed or
sppticable to the general population. The Jonesen have engaged i certain conduct which
kas o purcly relipious motivation and the County has decided to sdvance the govermmenial
interests they have identified only against the Joneses' conduot

Indecd, this case presents a shuep contrast i Smirh, where the fawn in question had
general applicability. See Smith 494 US. at 879-81 The premie Count recopnized the
important  distinction  between  laws of general  application and  those  involving
“individvalized government assessment(s]” Jd. at 884, The Simifh Court cited with
approval the pluratity’s decision in Bowen v Roy, 476 U.S. 693, 708 {1986;, recogmizing
the “proposition that where the State has in place 2 systen of individual gremprous. it
may not refuse to extend that syswem 0 cages of reiigions hardstap” without compelling
teason.” Swdth, 494 U8, at 884, See also Lukwmi, 508 U.S. at €37 (relving on Smith for
the proposition that the individualized povernmenial assessment reguiresnent b thal vise
supponed a finding of non-neutrality),

This case is specificaily sbow individualized governmental assessments on
exemplions from a general requiremnent. The Order mentions “Unlawtul use of land as
described” in County Use Regulations ~2100-2106." While not specifically listing the
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section purporiedly violated by the Jonsses, e only possible section dealing with
“Religious Assemblies” and “Major Use Permits” is Section 2105, Section 21057 titie i
CUSES SUBVECT TO MAJOR USE PERMIT.” Section 2105 subsection (&) discusses
“Civic Uses™ and lists “Religious Asserably™ under uses requiring a Major Use Permir,
Hewever, us discussed above, Section 1370 of the County’s land use tegquarions defines
“Religious Assembly” as the “wse hpe [which] refers to religions services imvalving
pachlic assembly such ag customarify oocurs in syiagogues, wmples, and churches The
smwall, Hiteen-person, private Bikle study hosted by Mr. and Mrs. Jones is clearly aiul
wntistakably not a religions semvice mvolving public ssermbly such as (hat which
customarily oceurs in synagogues, temples, and chorches, and thus doss not £ within the
County’s definition of 2 “Religious Assernbiy” g5 defined in Code §1370. Therefore. it is
inherently anwasonable 1o apply the use regulations identified in section 210% 10 4
person’s home, wher approximately fifteen people are gathiering for a vrivate, informal
Bilide study.

What is elear in this case is that e yses which constitnte & “Rebigwus Assembly™
and are therefore subject to o Major Lise Permit depend at least in part on a suljective
mierpretation of the County’s Tse Regulations on @ ease by cusc basiz. This [act vests
virtually wibiidled discretion in County sruployess 10 deterniine whether 4 use 15 01 35 not g
“Religious Assembly.” For example, there is nothing in the County's Usge Regulationg
deseribing how large a meeting can be or how regulady scheduled the meeting is before
the activity is considered a “Religious Assembly.”  Therefore, Administrative Cligtion
FDPLUAA0576 wnd the Cease and Desist Order are not generally applicable laws,
Fustherimore, in light of the highl y subjective natwre of these individualived assessmenis,
the court would also coneluds that it is not ne stral as is discussed above.

C. Administraiive Cilation #DPLILAG5Y6 and the Crder Would Net Survive
Siriet Scrutiny ss they are Not Narrowly Tallored to Serve » Compelling
Government Interest,

Toe Lukurm court explicity held that “al law failing to satisfy {the requirements of
neutrality snd peneral applicebility] must be sustified by a compelling govermments)
interest and must be narrowly tailored to sdvance that interest” 508 U5 af 531, As is
discussed zbove, the Ceage and Delat Ordor i3 neither nwuiral nor generatly applicable,
and the Cowrt would therefore apply “the most rigorous of serutiny.” 2d ai 546,

The Joneses concede generally that the County has 2 compelling interest in
enforeing ity zoning regulations and ensuring the safery of neighborhoods. However, My
and Mrs, Jones object to the County’s application of the term “Religious Asgsernbly™ o
their home Bible stady in light of section 1370 of the Use Regudations. A smai] home
Bible study is by uo stelch of the Imaginarion a Religious Assembly. As such, ow elienis
assert that the County dooe not have a compellivg interest in regulating the use of their
home when anly approximetely] 5 people visit por woek with ouly 6-8 vxira vehicles.

Furthermore., the County cannot ressonably assert that the Cease and Iesiat Order
and requirement that Mr, and Mrs. Jones obtain » Major Use Permit is namrowly tailored 10
protect the health and safety of the County. Atthough the Counte"s primary concern would
appedr to be parking issues and potentially increased traffic on the sireet, ihe County’s
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actions do nothing to address. either gemerally or specifically, the amount of minimal
miereased traffic or apy parking concerns penerated by the Bible sudics. Specificaily, the
Citation does 1ot meation (1) the number of people pennitted to meet; (23 the pumbser of
cars permifted ingress and egress; (3) the number of cars peromitted 0 park on the streed,;
and, (4) the relevancs of the frequency or regularity of the meetings. The ottty relevant
criterion on the face of the Citation appears 10 be wiether religives topics are discussed: a
distinction that incontrovertibly fails conetitutionel serutiny,

Pethaps even more germane is that the County does not make any oot
whatsoever to explain at what point & sroall home Bible study transforms into a “"Religious
Asgsembly” requiring a Major Use Permit, Rather, Administrative Citation #DPLI 40576
and the Cease and Lesist Crder mistakenly ussume that the Joneses’ Bible study
constitutes 2 “Religious Assembly.” The requirement of an MUP tor a small in-home Bible
study 15 not even a “rationally reluizd™ restriction, let along a narrowly {allored one.
Moreover, the County i all probability cannot show that a Gmimtion of offstrest parking
1% narrewly tailoved (or even ratonally related) to the neighbors concerns aboul on-street

patking,

In essence, the County’s rather bizarre message via Administrative Cltation
FOPLU-40576 and the Cease and Desist Order is that gl San Diego County residents are
vompletely forbidder 1o ever Invite anyone into their home if they proy or discuss religions
topics, umless they have first obtained an MUP, Simply pat, under the county’s rationaje,
all in-howe religious discussions with rore than one persen present require a County
MUP.  This is truly abswrd.  Because the County camnot justify, under the relevant
standard, the substantish huzdens imposed on the Joneses® froo cuercise of thelr religion,
Administrative Citation #DPLU-40576 and the Cease wnd Desist Order are clearty
uncomstitutional.

HL  ADMINISTRATIVE CITATION #DPLU-46576 AND THE COUNTY'S
ORDIR TO CEASE AND DESIST VIOLATE THE JONESES RIGHT TO
PEACEABLY ASSEMELE UNBER THE FIRST AMENDMENT

The right 1o asseroble peacsably is among the most precious of the liberties
safeguarded by the Bil! of Riglits, and is infi mately conuested both in origin and in purpose
with the other First Amendment vights. See United Mine Workers af dmerica, Dist. 17 v,
Hiincis State Bar Ass'n, 189 1.8, 237, 222 (1967). The right to "expressive association”
protects the right of individuals to associate for preposes of engaging in activities protected
by the Pirst Amendiment, such as speech, assernbly, the exereiss of religion, or petitioning
for the eedress of grievances. See Sanifation and Recyeling Industry, e, v. City of New
Lork, 107 F.3d 985, 996 (24 Cir. 1997y Roberts v. United States Jayeees, 468 U.S. 609,
€22 (1984) ("iraplicit in the right to engage L astivilics protected by the First Amendment
Lis] a corresponding right to associate with others in pursuit of & wide variety of political,
social, economic, sducational, religious, snd cultural ends™.

Whenever the stale restricts the oght of assembly, there is ne preswnption of
constitutionality: the state must have a compelling interest in the sublect matter 1o justify
abridgment, and the scope of the abridgment itself must not be greater than veasonably
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DECESSAry 10 serve the state interest. Blasechi v, City of Durhair, 456 F.2d 87, 91 (4th Cir
07

1972)citing, inter alia, Thomas v Colliny, 323 U 8. 516, S30(1945)).

{n this case, as the facts identified above clearly demonsirate, Adminisirative
Citation ADPLU-40576 and the Cease and Diesist Order clearly constilute a restriction on
the Joneses right lo assemble peaceably and privaiely in their home for the puspose of
religicus worship, In addition, the probibition of the Joncses holding » weekly Bible study
in their home without first obtaining an Major Use Permit is “greater than reasonably
hecessary 1o serve [the county’st interests]” because lesser limitations (for example,
imiting the number of vehicles parked on the street) are reasonably avajlable. Asg such,
Adrinistrative Citation #DPLU-40576 and the Cease and Desist Order alsn vinlate the
Joneses’ First Amendment Right to peaceable assembly.

v, ADMQINiS’FR.&’h"I VE CITATION #DPLU-40576 AND THE COUNTY’S
OEDER TG CEASE AND DESIST VIOLATE THE RELIGIOUS LAND USE
AND INSTUTTONALIZED PERSONS ACT OF 2000 (“RLLP A

In sddition 1o the important constitutional pringiples dentified above with respect
e the Joneses' First Amendment ught to free exercise and pesceable assenmbly,
Administrative Citation #DPLU-40578 and the Cease aud Desist Order also violate federa!
faw, namely the Religious Land Use sad Institutionalized Persons Act o 2000.

Primarily in responac to the ways by which ciries and countwes had been unjustly
using their land use and zoning powers 1o restrict religious institutions within their
jurisdictions, the federal gavernment, via the Unitad Swtey Congress and Office of the
President, enacted the Religious Land Use and lostitudonstzed Persons Act of 2000 (a ke
"REVIPA™ 42 UA.C §2000cc et seq.).) The reraarkable success of KL UIPA in the
legislative prosess can be anributed to the strong support that was given to i1 passage from
& cvalition of religious and civil rights groups thal span the theological and ideclogical
speettunl. Sweh groups include the American Civil Liberties Union, People for the
American Way, the National Assccistion of Evangelicals, and the Union of Orthodox
Jewish Congregations of Americs.

In eddition. in their joint statement to the Senste regarding the purpose of RLUIPA,
co-sporsors Senators Orrin Hatch and BEdward Kennedy also observed that “IThe right to
assernble for worship is at the very core of the free exercise of religion.” 146 Cong. Ree.
S7774 (July 27, 2000) {emphasis added). The nezd for legislaiion, the Senators explaincd,
was demonstrated by the “massive evidence that this ght is frequently violated.” /d

Corcermed that “[eJhurches in general and new, small. or unfagiliar churches in
particular. are frequently discriminated againet . . . in the highly individuabiced and
diszretionary processes of land use regulation,” the Senators described evidence that some

" The Ninth Cireult has upiield the constituticnality of RLUIP A as “o congrucht and proportional exercise of
CONresSIonil pEwer pursuat 1o the Fourteanth dmondmont.™ Guru Nuwrak Skl Sueisiy of Yuba v, ounly 1’
Sutter, 456 F.3d §78, 984 (9" Clr.2006)(“Gurn Nenak™): see, also, Mavivearhers v. Newlgnd, 314 ¥ 3d 1667,
1066 (9 Cir2002).
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“fzoning] codes permit chured = only with individualized permission from the Zosing
buard, and zoning boards use that authority in diseriminatory Wiyt Jd The Senators
further described evidence that: “slometmes, zomng bowrd merbers or neighborhood
residents explicitly offer race or Teligion as the reason fo exelude 1 proposed vhursh, |
Move ulien, discrimination Jurks vehind such vague and "unévcrs;;.iiy applicable reasons as
waflic, gesthetics, or or consistent with the city's land e pian " I (emphasis added),
REUIPA wos signed inty law o September 22, 2000, after unanimously passing hoth
houses of Congress. Cottomwood Christian Cor v, Chpresy Redeveloprient dgoney. 713 ©
Supn. 2d 1203, 1790 (C.D. Call 2002),  While e Joneses™ Bibls study ix clearly and
mportantly not a “ehurch,” as will be discussed i the rext section, the terms of RLUIPA
protect the relipious practices of individuals or groups, includicg persons like the joneses

As generally applied, RLUIPA prohibits any BOvernment agoney or ageul {rom
adoptiog or imposing any land use regulation that may: 1 ttpose & substantial burder o
the religious practices of a PeTSCR of group (42 US.C. 2000cc o)1), 2) treat u religious
ascernbly on less than equal (erms than s non-raligious assemibly (47 U.S.C, §200000
2(bX(1)); and 3Y discriminate Against an assembly o aistitation on the basis of religion or
religious denonyinatgion (A2 US.C §2000cc AWH2Y Exemption from these general
prodibitions is extremely narow. More specifically. in order for a governmment Jand use
regulation w0 avoid violaiing RLUIPA. the Bovemnment amum not ooty be furthering 2
“owmpelling state interest, the means for furthering that interest must be the least restriciive
upon the rights of & religious person o institution” 42 US.0L 830000 202} 1A,
These statulery principles essentially teflect the 1.5 Supreme Cowt's conclusion, as

originally outlined in Sherbers v, Verner, 374118, 398 (1 9633, and reaflirmed in Churel, of

the Ladasssi Babalu v, Citv of Higleah, S08 1.5, 8§26 (1993, that government-imposed
burdens on religious sxercise must b subjected 1o the striatest form of scratiny, especially
ine instances where those hurdens are the direot result of govemnment assessweents that have
bees made on an individual or case-by-case basis. See Freedom Baptist Chiorch v,
Fawnship of Middieiown, 204 F Supp.2d 857, R6R (£ 1. pa. 2002,

A The Sebstentinl Burden Prong

Under RLUIPA, "Tt]he wrm ‘religious exercise’ inchudes any exercise of seligion,
whetber or not compoticd by, Or cenmral w, a sysiem of religions bellef” 42 US.0
§2000cc 3(7HA). As previously mentioned, My, ad Mrs. Jones desire 1o oxercise thair
religious beliefs by hosting 2 weelkly Rible gudy group wi their home, Though not
specifically required, the Joreses have taken steps to minimize 2y possible negative
patking effects of that meeting by having their visitors park ondy on theis progesty.

By prohibiting the Joneses from hosting their in-homs Rible sudy, the County of

San Diego is imposing an uniawfyl “substantial herden” upon the Jonescs fundamenta

right to the free exercise of religion. See, o s Murphy v caring Compaission of Town ot

New Milford, 108 FSupp2d 173, 189 (1. Comn. <B0L3 [Mfloregoing or modifving the
practice of one’s religion because of guvernmental interference. is precisely the type of

* Since the proviziong in the RLUIPA perable] the protecsions previded by the Fiest Azsendimcen: g Equal
Proteciior Clanse 01 the Fourteenth Asmendment, violation of the RLUIPA necessarily entails violagjons of
the United States Constitugon.
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‘substantial burden’ Congress intended to trigger RLUIFA'S protections; indeed it is the
concern which impelled adoption of the First Asmendment].

In the smme fashion as the First Amendment analysis discussed above, RLUIPA
reqiites any government-imposed restriction on telipious exercise o serve o sompeliing
governmental intcrest that is of the highest order. Se¢ Church of the Lukund Bubaly,
supra. at 546, Among such high order interests arc those that are divected toward the
prevention of u clear and present or grave and immediate danger to the public's health,
peace, and welfare, See, ag. Cam v, Marion County. (1. 987 F.Supp. 854, 864-884 ;0.
Ot 1997).7 When held up to this standard, it is clear that simply not being in confemydty
with & zoning designation falls well short of the compalling state interest that RLUIPA
requires.

Merzover, even if the County could argue that nomconformity wih « zoning
designation is a compelling interest, the present circumsmnces do not suggest that the
Couny of San Diego is pursning ifs interest in the most nagrowly tailored oy least
restrictive manner. For purpeses of clarity and comprebension, it might be helpfal for the
County o think of the “compelling interest” requirement here s bedng the samic
Fequirement that applies when a government attemnpts o rely on a racial classification in its
decision-making.  Just as a government's proffer of an interest . preserving the raning
designation of un ares would falt well short of the compelling interest required to justify a
racial classification, so oo is such an interest insuificient o Justiv imposing a substansial
burden on the Joneses free exercise righits,

2. The Equal Terms Prong

in addition to s prohibitions regrarding the imposition of a substantial burden on
refigious exercise. RLUIPA also prohibits govertument agenvies from treating religious
assemblies on Jess than equal terigs than equivalent nonereligious assemblies (42 .80
§2000cc 20631 ). As juwer courts have held, the Equal Terms provision codifies “eisting
Supremne Court decisious under the Free Exercise and Establishment Clauses of the First
Amendment sz well ag vnder the Bgual Protection Clause of the Fourteenih Agnendment.”
Ventura Cowaty Chriztion High School v. City of San Buenaventura, 233 F. Supp. 2d 1241,
1246 (C.Ix. Cal. 2002y {Guotations omiftsd). See¢ Frogdom Buphizt CThurch v Twp o7
Middletown, 204 ¥, Supp. 23 857, 869 (E.D. Pa. 2002} (same). “The parpose of this
section 13 to forkid povernments from prohibiting religions assembly vese while allowing
ggudvalent, and often more intensive, non-religions asserabiy vses Fopturg County
Christion, 233 F. Supp. 24 at 1246 (quitation omitted).

Kegardiess of whether a novreligious assernbly fs commercial or DOf-COTmErcial,
profit or noveprafit, a Lty may not afford it berter yealment than a religous assembly.
What matiers is that the uses to be compared are both “assemblies”: the language of
RLUIPA dovs not fugther fimit what wses may be compared. See 42 U8, 8
! “Group prayer by itself does no harw 10 Agricultoral recource land, and & proitiintior, wgaing prayver
meetings on fenus by fself does nothing to preserve agvicultural rescurse tand, cspeciathy whsre the state
pRTITIES similar meetings of & secults natiwe. The asseried justiffcation by the siate for the application af the
regutatinn in this case i not onty Joss than sompelling, it 4OCs not exis,”
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<UOBCS(2)(B)(1). The fepislative history of RLUIPA confirms this clear legislative mandare
by listing myriad nonzeligious assemblies to be coimpared with religious ones: “hanguer
findls, clubs, communty centers, funersl rarlors, fraterna orgavizations, health clibs,
gyms, places of amusement, recreation centers, lodges, libraries, museums, nuricipal
buildings, mecting halls, and treaters” HR REF. o, 106219, 1069 Cong, tst Sess, 19
(1999} (emphasis added); and “recreation centers {and] kealth clubs,” 146 CONG. REC.
ST774-01 at ST777 (duily ed, July 27, 2000) (emphasis added); s¢¢ also id at 37775
{(*[Tlhe hearing record reveals a widespread pattern of discrimioation agamnst churclies as
compared to secular places of agsembly 7).

Under the cusreny cireumstatices, the County permits such weekly secular
aszemblics ag cub scout meetings, friends gathering each week to waich sports on TV,
book clubs, sewing clubs, poker nghts, ete. in residential zones. The et that such seeular
groups are not also wemed (o cease and desist thesr reguiar meetings is evidence of clearly
unequal reatment of the Joneses by the Department, and any argument aver the fuct that
the activitics engaped by the Joneses group wo religiovs valber than secular s withonot
merit. See, e.g. Love Church v Uiy af Evanston, 671 F.Bupp. 515, 31819 (ND. 111,
1987 [zoning ordinance permitiing meeting halls, hut not charches, in sommateial disiricl
mpermissibly favored seeular assemilies over weligious ones]* vacared on other grounds,
896 F.2d 1082 (7" Cir. 19903, Thus, the County is in clear violation of the Eaual Termg
seviston of RLUIP A,

W, LONCLUSION

In dight of the above factual summary and analysis of Jaw, the WOLP herely
demands that the County of San ego sgree in writing fo tescind Administrative Citation
HOPLE 40576 and the accompénying Cease and Destst Orvder. The Joneses bave bren told
that they will be fined and penalized by the Caunty if they continue to hold their weekly
Bikie study in their home, The United Siates Supremes Court has held, however, that “the
lass of Firsi Amendment freedoms, even Jor minimal periods of tine, HAgLestionably
vonstitules irreparable karm” Elvod v. Buns, 477 0.8, 347,373 (1976). As a result, time
iy of the essence, and both the Jonwses and the WOLY respecthully demand that weitior
confismation of the County’s agreement. 1o permit the Joneses to continue holding their
tegulatly scheduled Bible stedy in their home withour farther threat of wanction be
provided within five business daye of the date of this letter. Shoald te County fail or
refuse to comply, the foneses are prepated 10 pursue all available legal remedies, inciuding
Huigation,

On behalf of Mr. and Mrs. Jones. the Western Center for Law & Policy thanks vou

EECT e e AR £ 1 e A s aninte

* Suppose, for caaniple, % group of people wished 1o assenible on a reguiar basis in Bvanston 1o diecuss and
hewr lecivres an classical erature, This group might aiso wash to lwve sentinars for younyg neapie alier
sehoent or o weekends 1 expose them to "grear books.” These people could raat a bufding i any busness
or camparoial zone and have their mestings, Bul ¥ that same group of people wished to assemble for the
prarpose ol relighous worship snd w hoid cissses for it young, peeple to oducats them sbout religion, they
would have to get speclal perraissien from Evanston.
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for your prompt attention to the above stefed matters, Shouid vou or anyone elee with the
County of San Diege have any Gusstions,

> please feet free to contact s af the aldress ang
phone number on the letierhead.

Sircerely,
,w-\-.,.""\ (;-M (‘:;:wn.--..b.._, .
i > (2. i.znwmw .
& “‘,ﬂ«.v"""‘\-.ﬂ Morra -
Cheren

Dean K. Broyles, Bsq,
Yremdent, The Western Center for Law & Policy

Ce: Pastor and birs. David Jomgs

San Diego County Board of supervisor Chairwoman Diane
San Diego County Board of Supervisor Vice Chairwory
San Diego County Bosyd of Supervisos Greg Cox

Aan Biego County Board of Supervisor Ron Roberts
San Diego County Board of Supervisor Bill Hom

San Diego Cowny Counsel John Sansone

Jdacab
ant Pam Slater-Price
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